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Abstract 
It is well entrenched in Islamic Law that Wliyar is an inherent right of the contracting parties in a contract. This right 
provides the contracting parties with a right of option to void the contract they entered into if the subject matter of 
the contract does not comply with the specifications, terms and conditions of the contract. In Peninsular Malaysia, 
all house purchasers who wish to buy houses built by the licensed housing developers who are subject to the 
Housing Development (Control and Licensing) Act 1966 (Act 118) and subject to control of the Ministry of Housing 
and Local Government (MHLG) are required to use the prescribed housing statutory standard sale and purchase 
agreements as contained in Schedules G, H, I and J ('the said agreements'). However after a close scrutiny over the 
said agreements, there is no term of khiyar provided. Thus, due to the absence of term of Wliyar in the said 
agreements, the said agreements, it is submitted, are null and void under Islamic Law. Likewise, it follows that due 
to this nullity, the subsequent housing transactions involving loan agreements, effected through Bay' Bithaman al- 
Ajil (BBA), Musharakah Mutanaqisah, Ijarah Thamma al-Bay' and Istisna' used by Islamic Banks, may also be 
affected and void. This academic paper is a fruit of a completed research undertaken by the author. Its objective is 
to discuss and explore the issues of khiyar in the said agreements, particularly when the housing projects are 
abandoned. The author used qualitative legal research methodology to unravel the issues of Wliyar in the said 
agreements. This paper contends that due to the absence of khiyar in the said agreements, the said agreements have 
not complied with the requirements under Islamic law and could cause the housing transactions and the subsequent 
loan transactions entered into by the purchaserdborrower. developers and Islamic banks, void too. This paper also 
provides certain proposals to improve the current terms and conditions in the said agreements in order to render 
them harmonious with the spirit and intent of Islamic Law. 
Keywords: 
khiyar; housing statutory standard sale and purchase agreements; abandoned housing projects in Peninsular 
Malaysia; housing law in Peninsular Malaysia; Islamic law. 
INTRODUCTION 
It is well entrenched that the application of the statutory standard formatted sale and 
purchase agreements (Schedules GI HI I and J (hereinafter referred as 'the said 
agreements')) as  provided in the Housing Development (Control and Licensing) 
ReguIations 1989 ('Act 118'), is mandatory for all house purchases in Peninsular MaIaysia 
pursuant to regulations l l ( 1 )  and ll(1A) of the Housing Development (ControI and 
Licensing) Regulations 1989 and the principles decided in Rasiah Munusamy v. Lim Tan & 
Sons Sdn. Bhd [I9851 2 MLJ 291, Sea Housing Corporation Sdn. Bhd v. Lee Poh Choo [I9821 2 
MLJ 3 1  (FC), Kimlin Housing Development Sdn. Bhd. (Appointed Receiver and Manager) (In 
Liquidation) v. Bank Bumiputra (M) Bhd. & Ors [I9971 2 MLJ 805 (FC) and MK Retnam 
Holdings Sdn. Bhd v, Bhagat Singh [I9851 2 MLJ 212. 
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Parliament enacted the Housing Developers (Control and Licensing) Act 1966 (Act 11831 
for the purpose of protecting the rights of the purchasers. In Khau Daw Yau v. Kin Nam 
Realty Development Sdn. Bhd. [I9831 1 MCJ 335, HC, VC George J, at page 341, said: 
'The scheme of the Housing Developers (Control and Licensing) Act 1966, and 
the Rules of 1970 is to provide a measure of protection to purchasers of housing 
accommodation in a housing development against unscrupulous developers'. 
In Gan Hoe @ Gan Buan & Anor v. Golden Century Development Sdn. Bhd & Anor 
[I9811 CLJ 89 at  90, Mohd Yusoff bin Mohamed J, said that: 
'The Housing Developers (Control and Licensing) Rules 1970 is designed to  
control developers and to protect bona fide purchasers of housing 
accommodation...'. 
In SEA Housing Sdn. Bhd. v. Lee Poh Choo [I9821 2 M[,J 31, Suffian LP, at page 34, observed: 
Now the Housing Developers (Control and Licensing) Act 1966 (Act 118) is called 'The Housing Development 
(Control and Licensing) Act 1966'. This Act is the latest Act ('the current Act') which controls the housing industry 
in West Malaysia. Actually the first legislation was the Housing Developers (Control and Licensing) Act 1966 (Act 
No. 3 of 1966) and its regulations relating to licenses and advertisement. This act had been amended many times and 
undergone several major changes until the promulgation of the new legislation enforced since December, 2002 (the 
Housing Development (Control and Licensing) Act 1966). The legislation prior to the current act was the Housing 
Developers (Control and Licensing) Act 1966 ('the previous act'). By virtue of the amending act-Act 
A1 142-Housing Developers (Control and Licensing) (Amendment) Act 2002, the previous act and its provisions 
had been amended and renamed 'the Housing Development (Control and Licensing) Act 1966-the Act. Likewise, 
the previous rules-Housing Developers (Control and Licensing)(Licenses and sale and advertisement permits) 
Regulations 1989-which mainly concerned the application of licenses and sale and advertisement, had also been 
amended by the Housing Developers (Control and Licensing) Rules (Amendment) 2002 (P.U.(A) 473) and has been 
renamed the 'Housing Development (Control and Licensing) Regulations 1989'. Conversely, the previous Housing 
Developers (Control and Licensing) (Developer's Account) Rules 1991 is still applicable, subsists and enforced until 
today. Meanwhile to further consolidate the rules and regulations and then protect the rights of purchasers, the 
government introduced new rules vide the Housing Development (Purchasers Housing Claim's Tribunal) 
Regulations 2002 and Housing Development (Compounding of Offences) Regulations 2002. In summary, currently 
the applicable legislation and rules on the housing industry in West Malaysia, controlling the housing industry are: 
a) Housing DeveIopment (Control and Licensing) Act 1966 - the parent act; 
b) Housing Developers (Control and Licensing) (Housing Development Account) Regulations 1991 - 
the regulation on the application and maintenance of the developer's accounts; 
c) Housing Development (Tribunal for Homebuyer Claims) Regulations 2002 - the regulations 
governing the tribunal to hear claims from buyers against the developers; 
d) Housing Development (Control and Licensing) Regulations 1989 - concerned with the application for 
licenses and sale and advertisement permits; and, 
e) Housing Development (Compounding of Offences) Regulation 2002 - the regulations which give the 
power to the enforcement officers of the Ministry of Housing and Local Government to compound 
certain offences committed by the developers. 
In 2007, there were amendments made to the Act 118 and Regulations 1989 vide Housing Development (Control 
and Licensing) (Amendment) Act 2007 (Act A1289) and Housing Development (Control and Licensing) 
(Amendment) Regulations 2007 (P.U.(A) 395). Note also that in 2011 there were certain amendments mooted by the 
govemment in Parliament to improve the Act 118 and its regulations in order to provide better protection to 
purchasers. 
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'...that to protect powerful developers, Parliament found it necessary to regulate 
the sale of houses and protect buyers by enacting the Act' 
While Salleh Buang said: 
'Although the Act does not contain a Preamble which sets out in clear terms 
Parliament's intention in enacting the law, such legislative intent of 
protecting purchasers' interests is evident from a close reading of some 
provisions of the Act'.2 
In addition to the above, the current aims of Act 118, as enshrined in the preamble and the 
long title of Act 118, reads as follows: 'An Act to provide for the control and licensing of the 
business of housing development in Peninsular Malaysia, the protection of the interest of 
purchasers and for matters connected therewith1.3 
OBJECTIVES 
The objective of this paper is to study the khiyar term, if any, in the said agreements in the 
face of abandoned housing projects and other housing troubles. Secondly, this paper also 
aims to provide certain suggestions in order to improve the said agreements to be in line 
with the requirements of Islamic Law, by way of incorporating certain terms and 
conditions which can be beneficial to purchasers especially when dealing with the 
problems of abandoned housing projects. 
RESEARCH QUESTIONS 
The research questions that this paper attempts to answer are these: 
1)  Whether the said agreements contain khiyar terms? 
2) Whether the said agreements comply with Islamic Law insofar as khiyar term is 
concerned? 
3) If  there is a khiyar term, whether the term is sufficient to protect the purchasers' 
rights in abandoned housing projects? 
4) If there is no khiyar term in the said agreements, how to formulate a khiyar term 
that can provide certain protection to the purchasers against the problems of 
abandoned housing projects ? 
Salleh Buang. Malaysian Law on Housing Development (Petaling Jaya: Sweet & Maxwell Asia. 3d edn, 2006), 9. 
See also Tan Tien Seng & Anor v Grobina Resorts Sdn Bhd (No 2) [2006] 5 MLJ 372; [2003] 7 CLJ (HC) at p. 77 
and Foong Seng Equipment Sdn Bhd (receivers and managers appointed) v Keris Properties (PK) Sdn Bhd (No I) 
[2009] 5 MLJ 381. at p. 391-392. 
[29 August 1969, P.U. (B) 212/1969] [Am. Act A1289: section 21. The sentence 'the protection of the interest of 
purchasers was inserted by section 2 of the Housing Development (Control and Licensing) (Amendment) Act 2007 
(Act A1289). enforced since 12 February, 2007 (Royal Assent) and 15 February. 2007 (publication in the gazette). 
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SCHEDULES G, H, I AND J ('The Said Agreements') 
Pursuant to regulation 11C1) and ( 1 ~ )  of the Housing Development (Control and Licensing) 
Regulations 1989 ('Regulations 1989'), the statutory standard sale and purchase 
agreements (Schedules G, H, I and J) will govern all agreements relating to the purchase of 
houses in Peninsular Malaysia from the licensed housing developers who are subject to  Act 
118 and the control of MHLG. The particulars and information about these schedules are as 
follows: 
1) Schedule G: This schedule is introduced by regulation l l ( 1 )  of Regulations 1989 
(PU(A) 5811989). Schedule G is for sale and purchase of landed house (land and 
building) by way of 'full sell then build' concept; 
2) Schedule H: This schedule is introduced by regulation l l ( 1 )  of Regulations 1989 
(PU(A) 5811989). Schedule H is for the sale and purchase of flat houses 
(building and land intended for subdivision into parcels) by way of 'full sell 
then build' concept; 
3) Schedule I: This schedule is introduced by sub-regulation ll(1A) of the 
Regulations 1989, inserted by regulations 1 5  and 8(b) of the Housing 
Development (Control and Licensing) (Amendment) Regulations 2007 (PU(A) 
39512007). Schedule I is for sale and purchase of landed house (land and 
building) by way of 'build then sell' concept; 
4) Schedule J: This schedule is introduced by sub-regulation ll(1A) of the 
Regulations 1989, inserted by regulations 1 5  and 8(b) of the Housing 
Development (Control and Licensing) (Amendment) Regulations 2007 (PU(A) 
39512007). Schedule I is for sale and purchase of flat house (building and land 
intended for subdivision into parcels) by way of 'build then sell' concept; 
Schedules I and J came into being after the amendments made to the Regulations 1989 in 
2007 effected via the Housing Development (Control and Licensing) (Amendment) 
Regulations 2007 (PU(A) 39512007) ('Regulations 2007'). Pursuant to these Regulations 
2007, the Government of Malaysia introduced a 'quasi build then sell' housing delivery 
concept through the promulgation of the statutory standard sale and purchase 
agreement-Schedules I and J. By this concept, purchasers are only required to pay 10% of 
the purchase price on the date of signing of the sale and purchase agreement with the 
vendor developer. The balance 90% of the purchase price shall be paid, to the vendor 
developer, on completion of the house and the CCC4 has been obtained as well as the vacant 
possession of the completed house is ready for delivery to the purchaser on full settlement. 
CCC means Certificate of Completion and Compliance. This certificate is issued by the Principal Submitting 
Person (PSP) indicating that the purported building works have been duly completed, safe and fit for occupation in 
accordance with the law. See section 70(20) and (21) of the SDBA. section 3 of Act 118 under certificate of 
completion and compliance, clause 23(2) of Schedules G and I and clause 26(2) of Schedules H and J of the 
Housing Development (Control and Licensing) Regulations 1989. For the State of Selangor, the conditions and 
requirements for the issuance of the CCC are provided in the by-law 25(l)(a)-(d) of the Selangor Uniform 
Building By-Laws 1986 [Sel.P.U.26/1985], inserted by by-law 15 of the Selangor Uniform Building By-Laws 
(Amendment) 2007 [Sel.P.U.9]. See also by-law 25(l)(a)-(d) of the Kedah Uniform Building By-Laws. According 
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ABANDONED HOUSING PROJECTS IN PENINSULAR MALAYSIA 
Abandoned housing projects in Peninsular Malaysia are one of the spillover problems of 
the housing industry. This problem is a nightmare for the affected purchasers and becomes 
a burdensome social obligation for the government to tackle. For example, from 1990 until 
June, 2005, a total of 141  projects have been considered abandoned. This figure does not 
include abandoned housing projects which have been categorised as abandoned in toto 
since the 1970s, i.e abandoned housing projects which have no possibility for rehabilitation 
a t  all, housing projects (which are abandoned) carried out by parties not being within the 
purview of the Ministry of Housing and Local Government (MHLG) and abandoned housing 
projects in Sabah and Sarawak (East Malaysia). This figure is a cause of concern to the 
general public purchasers who may loose confidence in housing developers and the 
housing industry as a whole and especially the government (MHLG) being the regulatory 
body in the housing industry.5 There is also the formidable problem of what to do with 
abandoned housing projects? Can these abandoned projects be expediently and 
expeditiously rehabilitated? If so, how much will they additionally cost? 
STATISTICS OF ABANDONED HOUSING PROJECTS IN 2011 
Until 1 5  October 2011, according to the record from MHLG, a total of 62 abandoned 
housing projects are in the course of rehabilitation either by the interested rehabilitating 
parties and/or SPNB. Out of this number, about 22 projects are still subject to preliminary 
scrutiny by MHLG for the MHLG to search willing white knights (rehabilitating developers) 
to revive the projects. About 32 projects which were deemed abandoned previously had 
been taken out from the list of abandoned housing projects. These 32 projects have been 
fully rehabilitated. 
Out of these 62 abandoned housing projects which are currently being rehabilitated, the 
majority are in Selangor (23 projects), followed by Negeri Sembilan (8 projects), Johor (9 
projects), Pulau Pinang (5 projects), Kedah Darul Aman (5 projects), Wilayah Persekutuan 
Kuala Lumpur (4 projects), Pahang Darul Makmur (3 projects), Perak Darul Ridzuan (2 
projects), Melaka (2 projects), and Kelantan Darul Naim (1  project). 
to by-law 25(1) of the Selangor Uniform Building By-Laws 1986 [Sel. P.U.26119851: 'A CCC ... shall be issued by 
the principal submitting person- 
(a) when all the technical conditions as imposed by the local authority have been duly complied with; 
(b) when Form G1 to G2l.. .have been duly certified and received by him; 
(c) when all the essential services.. .have been provided; and 
(d) when he certifies in Form F that he has supervised the erection and completion of the building and that to 
the best of his knowledge and belief the building has been constructed and completed in accordance eith the 
Act, these By-Laws and the approved plans.'. 
This new by-law is inserted by by-law 15 of the Selangor Uniform Building By-Laws (amendment) 2007 [Sel. P.U. 
91, enforced from 12 April, 2007. See also by-law 25(1) of the Kedah UBBL. inserted by by-law 14 of the Uniform 
Building By-Laws (Amendment) 2007.[K.P.U.6](Kedah), enforced from 12 April, 2007. 
Nuarrual Hilal Md. Dahlan, 'Abandoned Housing Projects in Peninsular Malaysia: Legal and Regulatory 
Framework," (Ph.D diss., International Islamic University, Gombak, 2009). 
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For the 22 projects which are still subject to preliminary scrutiny in the search of a willing 
white knight to revive the projects, most of these projects are in Selangor (7 projects), 
followed by Johor Darul Takzim (5 projects), Negeri Sembilan (4 projects) and Perak (3 
projects). While for Pulau Pinang, Pahang and Kelantan, respectively have 1 project. 
In respect of the duly completed and rehabilitate projects involving 32 projects, Selangor 
Darul Ehsan recorded the most with 10 projects, followed by Perak (4 projects), Negeri 
Sembilan (4 projects), Johor (3 projects), Pahang (3 projects), Pulau Pinang (2 projects), 
Kedah (2 projects), Melaka (1 project), Kelantan (1 project) and Terengganu (1  project). 
In the opinion of the author, from the above latest statistics in 2011 compared to the 
previous years' statistics, there is a drastic decrease of the number of abandoned housing 
projects occurring in Peninsular Malaysia. Secondly, in the opinion of the author, the 
existing abandoned housing projects are subject to rigorous planning for rehabilitation by 
the persons in authority (MHLG). It is believed that these situations (decrease in the 
occurrences of abandoned housing projects and the projects are subject to rehabilitation) 
are due to the following factors: 
1) the establishment of the Division of Rehabilitation of Abandoned Projects under 
the Department of National Housing, which is entrusted by the government to 
specifically tackle and settle the problems of abandoned housing projects, 
including undertaking pro-active steps to rehabilitate the projects; 
2) The set Key Performance Index (KPI) and concrete plan monitored by the Chief 
Secretary to the Government (Ketua Setiausaha Negara--KSN), and the Secretary 
General of the Ministry of Housing and Local Government with scheduled 
meetings and checks; and, 
3) The enforcement of a new revised definition of abandoned housing project in 
2010. Accordingly, the new definition of abandoned housing project is as 
follows: 
a. The housing project is not completed within or beyond the period prescribed 
under the sale and purhase agreement (S&P) and on the site of the housing 
development project there is consecutively no construction activities for 
more than six months; or, 
b. A winding up petition has been registered in the High Court under section 
218 of the Companies Act 1965 against the housing developer company; or, 
c. The housing developer company is put under the control of a Receiver and 
Manager; and, 
d. The problematic housing project must be endorsed by the Minister of 
Housing and Local Government as an abandoned housing project pursuant to 
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section l l [ l ) [a)  of the Housing Development (Control and Licensing) Act 
1966 (Act 118)6 
However, in 2011, the definition of 'abandoned housing project' has been changed to: 
a) The construction activities on site of the housing construction project have 
consecutively stopped for six months or more, after the expiry of the Sale and 
Purchase Agreement (S&P) executed by the developer and the purchaser; or, 
b) The housing developer company has been put under the control of the Official 
Receiver; or, 
c) The developers admit in writing to the Housing Controller that they are unable 
to complete their projects; and, 
d) The project is endorsed as an abandoned housing project by the Minister of 
Housing and Local Government pursuant to section l l ( l ) [c )  of the Housing 
Development (Control and Licensing) Act 1966 (Act 118).7 
In the opinion of the author, the issue regarding the above latest definitions (2010 and 
2011) is the paragraph "d" above. It is opined that this new definition of abandoned 
housing project can be abused by the Minister of Housing and Local Government in order 
to cause the number of abandoned housing projects to be substantially reduced. 
Further, the number of 'problematic housing projects' prior to 2010 which were previously 
considered 'abandoned housing projects' had been further categorized into two categories 
- 'Delayed projects1* and 'Sick  project^'^. Currently, the definition of 'abandoned housing 
project' must fit into the new definitions as illustrated above, i.e definitions in 2010 and 
2011. Hence, because of these two (2) new categories - 'delayed projects' and 'sick 
projects', the number of 'problematic housing projects' which could have previously been 
considered 'abandoned housing projects' has now no more considered as such. Thus as a 
result of this change in the definition the number of 'abandoned housing projects1 has been 
substantially reduced to the current figures as reported in 2011. 
Even though based on the latest total number of abandoned housing projects as elaborated 
above, the number of abandoned housing projects is decreasing and the abandoned 
housing projects are subject to rehabilitation, this fact is still not satisfactory in the author's 
view. The following are some observations of the author in respect of the above latest 
number of abandoned housing projects in Peninsular Malaysia: 
Junaid Izzuddin Abdul Azii (being the administrative officer at Division of Rehabilitation of Abandoned Projects, 
National Housing Department, Ministry of Housing and Local Government, Pusat Bandar Darnansara. Kuala 
Lumpur), personal communication. 14 July 20 10. 
See Portal Rasmi Kementerian Perumahan dan Kerajaan Tempatan, 
http://www.kpkt.gov.mv/kpkt/index.php/pl8l (accessed August 12, 201 1). 
'Delayed project' is defined as a project which has been delayed between 10% to 30% more than the initial 
scheduled stage period of development. Portal Rasmi Kementerian Perumahan dan Kerajaan Tempatan, "Definisi 
Projek Lewat. Sakit dan Terbengkalai." ht~://www.kpkt.~ov.mv/kpkt/index.~h~/~ages/view/244 (accessed January 
3, 2012). 
'Sick Project' is defined as a project which has been delayed more than 30% from the initial scheduled stage 
period of development or beyond the expiry period prescribed under the sale and purchase agreement (S&P). Ibid. 
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I] The above current total number of abandoned housing projects does not take 
into account the closed files relating to abandoned housing projects (i.e 
abandoned housing projects found in 1970s and 1980s, which are deemed 
totally not suitable for rehabilitation], abandoned housing projects of the 
parties which are not fallen under the jurisdiction and control of the MHLG and 
Act 118 and abandoned housing projects in Sabah and Sarawak (East Malaysia]. 
Thus, if these abandoned housing projects were taken into consideration, the 
total number of abandoned housing projects in Malaysia would be more; and, 
21 The establishment of the Rehabilitation of Abandoned Projects Division also 
seemed not to have fully been able to help the aggrieved purchasers to have 
their (the aggrieved purchasers] abandoned housing units to be duly 
rehabilitated. These projects are still abandoned and do not have any hope for 
rehabilitation. These hopeless projects have either been ousted from the 
jurisdiction of the MHLG by way of changing the development proposal of the 
projects which previously was 'housing development projects' into 'commercial 
projects' or the defaulting developers should return the deposit paid by 
purchasers and nullify the sale and purchase agreements to the effect that as if 
there was no contract between the housing developers and the aggrieved 
purchasers. 
GRIEVANCES OF PURCHASERS IN ABANDONED HOUSING PROJECTS IN PENINSULAR 
MALAYSIA 
The grievances and problems faced by the purchasers, if a housing development project is 
abandoned, are: 
I] They are unable to get vacant possession of the units on time as promised by the 
vendor developers in the said agreements. 
21 The construction of the houses is terminated or partly completed resulting in 
the houses being unsuitable for occupation for a long duration of time, unless 
the units can expeditiously be revived. 
33 In the course of the abandonment of the project, purchasers still have to bear all 
and keep up the monthly installments of the housing loans repayable to their 
respective end-financiers, failing which, the purchased lots being the security 
for the housing loan would be sold off and with the possibility of the borrower 
purchasers be made bankrupts by their lender banks. 
4) Further, as the purported purchased unit has been abandoned and cannot be 
occupied, purchasers have to rent other premises, thus adding up their monthly 
expenses. 
5) Inability of the purchasers to revoke the said agreements and claim for the 
return of all the purchase moneys paid to the developers as the developer may 
have absconded or may have no monetary provisions at  all to meet the claims. 
6 )  Many problems and difficulties happen in the attempts to rehabilitate 
abandoned housing units. The problems are because the projects may have too 
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long been overdue without any prospect of revival and to rehabilitate them, 
needing additional costs and expenditure on part of the purchasers. 
73 Possible difficulties in reaching consensus and towards getting cooperation 
from purchasers, defaulting abandoned developers, end-financiers, bridging 
loan financiers, contractors, consultants, technical agencies, local authority, land 
administration authority, state authority and planning authority to rehabilitate 
the projects. This may be due to technical and legal problems faced in the 
attempt to rehabilitate the projects. 
83 Insufficient funds to generate the rehabilitation as the outstanding loan funds of 
the purchasers are insufficient, purchasers refuse to part with their own money, 
no financial assistance from any agencies and the fact that the rehabilitating 
parties would incur losses if they were to proceed with the purported 
rehabilitation. 
93 Purchasers themselves need to top-up using their own money, as the available 
funds are insufficient for meeting the rehabilitation costs and they themselves 
personally have to rehabilitate the projects left abandoned. Thus, they have to 
face all kinds of music in consequence of the abandonment and initiating efforts 
for rehabilitation. 
103 Purchasers would not get any compensation and damages from the defaulting 
abandoned developers as they (the defaulting abandoned developers) may have 
no monetary provisions to meet the claims. 
11.) There may be no party agreeable to rehabilitate the abandoned housing 
projects, causing the project to be stalled for an indefinite period of time or for a 
long period of time or at  the worst the abandoned project may not altogether be 
rehabilitated. 
12) Other pecuniary and non-pecuniary losses subtle or otherwise, suffered by 
purchasers due to the abandonment and in the course of rehabilitation of the 
projects pending full completion, such as divorces, family breakdowns, 
dismissals from employment, nervous shocks, mental breakdowns and losses of 
future earnings. 
13) Due to the abandonment and the ensuing complications occurring thereafter, 
the ordinary machinery and enforcement of the housing, planning, building and 
development laws becomes dysfunctional at the expense of the purchasers. 
This also includes the inability of the purchasers to take legal actions against the 
defaulting developer because the actions might not be beneficial nor feasible.10 
KHIYAR 
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Khiyar means a right of the parties to the contract to choose either to proceed with the 
contract or to void it due to defect found in the subject matter or the subject matter does 
not comply with the specifications and terms of the contract.11 
The authority for khiyar is the hadith of the Prophet Muhammad (Peach Be Upon Him) who 
said: 'whenever you enter into contract, say to the other party that there shall be no fraud, 
and I reserve my right of khiyar in three days1.12 The purpose of the right of khiyar is to 
protect the interests of both parties to the contract against fraud @habn) or risk bharar). 
There are various types of khiyar according to the Muslim jurists. For example, according to 
the Hanafi school, there are seventeen types, according to the Maliki school there are two, 
while the Shafiee' school opines there are sixteen.13 
Khiyar may exist on the request of the parties to the contract such as Khiyar al-Shartl4 and 
Khiyar al-Ta'yin15. However, it is inherent in all contracts recognized by Islamic law such as 
Khiyar al-'Ayb16 and Khiyar al-Ru'yah17. Thus, even though parties to the contract may not 
stipulate certain khiyar (Khiyar al-Shart and Khiyar al-Ta'yinJ during the contract session, 
11 Wahbah al-Zuhayli, Fiqh al-lslami Wa Adillatuhu (Dimashq: Dar al-Fikri, 1989). 4: 250 & 5: 519. Further 
according to Md. Akhir Hj Yaacob, Khiyar means a situation where one of the parties to the contract chooses his 
terms of the contract. See Md Akhir Hj Yaacob, Penjelasan Istilah Fiqh Mu 'amalat (Kuala Lumpur: Al-Rahmaniah 
Badan Da'wah dan Kebajikan Islam Malaysia, 1987). 22. According to Sa'di Abi Jayb, khiyar means to 'choose one 
from two matters or options'. See Sa'di Abi Jayb, al-Qamus al-Fiqhi, Lughatan wa Istilahan (Dimasq: Dar al-Fikri, 
1989). 125 and Muhammad Rawwas Qalarji and Hamid Sadik Qunayby. Mujam Lughah al-Fuqaha' 'Arabi- 
Inklizi (Bayrut: Dar al-Nafaiz, 1985), 201. 
l2 Al-Bukhari. Shahih Bukhari, Translated by H. Zainuddin Hamidy, H. Fachruddin Hs, H. Nasharuddin Thaha, 
Johar Ariffin, A. Rahman Zainuddin (Klang: Klang Book Centre. 1990), 1: 266. 23. See also Al-Imam Muslim, 
Terjemahan Hadis Shahih Muslim, translated from Arabic by Ma'mur Daud, (Singapore: Dare1 Fajr Publishing 
House, 2003) 3: 147. 
l 3  al-Zuhayli, 4: 519-522. 
l 4  See its definition and meaning in the following paragraphs. 
l5 Khiyar al-Ta jin means a right of the parties to the contract to ascertain at the most the three matters in the 
contract, viz in respect of the price, the terms and the descriptions. This khiyar only exists in the contract of 
exchange of property (land) usually involving a transfer of ownership (sale and purchase), hibah (gift), sub-division 
of land etc. Khiyar al-ta 'yin is given to purchaser only, according to the Hanafi school. The legality of Khiyar al- 
ta 'm varies according to the jurists. Imam al-Shafiee. Ahmad, and Zufar of the Hanafi school prohibit this type of 
khiyar on the ground that the subject-matter of the sale is unknown (mujhulah). However, Abu Hanifah and the 
Sahibayn--his two friends (Muhammad and Abu Yusuf) allow this m a r  on the reason of necessity. See al-Zuhayli. 
4: 252 - 253. 
'"ee its definition and meaning in the following paragraphs. 
17 Khiyar al-ru 'yah is granted to the purchaser i.e the party to the contract, who has not seen the goods he is buying 
and on the sight of the goods he is entitled either to void the contract or to proceed with. Currently, some jurists even 
define khiyar al-ru'yah as an option where the purchaser has a right to resume or terminate the contract on 
examination of the subject-matter (eg the house) or before the completion of that subject matter (eg house). This 
right is given to the purchaser on the ground that the purchaser is not capable of examining the subject matter at the 
time of the contract or prior to the contract. This right may be exercised if the purchaser has an opportunity to 
examine the subject matter. See Dr. Abdul Halim Muhammad. Undang-undang Mu 'amalat and Aplikasinya Kepada 
Produk-produk Perbankan Islam (Fakulti Undang-undang, Universiti Kebangsaan Malaysia, n.d.), 129-130 and 
Mohd Ma'sum Billah, "Caveat Emptor Versus Khiyar al-Aib: A Dichotomy," The America1 Journal o f  Islamic 
Social Sciences, vol. 14 (1 997) : 278. 
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their rights to invoke khiyar are still available, i.e they can invoke the other remaining 
khiyar--Khiyar al-'Ayb and Khiyar al-Ru'yah.1" 
For the purpose of this paper, only four types of khiyar will be explained-Khiyar al-Shart, 
Khiyar al-'Ayb, Khiyar al- Wasf and Khiyar al-Ru'yah. The selection of these types of khiyar is 
based on their appropriateness for the sale and purchase of houses in Peninsular Malaysia 
and is directly appropriate to the housing issues, for instance abandoned housing projects, 
defective workmanship and losses of the purchasers in housing transactions. 
Khiyar al-Shart 
Khiyar al-Shart is a right to opt given to the parties or strangers to the contract either to 
void or to proceed with the contract. The purpose of having the right to exercise khiyar, is 
to avoid any ghabn (fraud) or gharar (risk/loss) in the contract of sale. Majority of the 
Muslim jurists opine that the duration to exercise khiyar al-shart must be within the 
prescribed period, otherwise (i.e if there is no prescribed period for the exercise of khiyar) 
the contract would be void. According to Abu Hanifah the contract becomes a fasid 
contract but it is a batil contract in the opinion of the Shafiee' and Hanbali schools.1g Abu 
Hanifah, Zufar and al-Shafiee' opined that the duration for khiyar is three days and not 
more. This is based on the hadith of the Prophet (PBUH), on Habban in Munqiz who 
committed fraud in the transaction he entered into and the aggrieved parties went to see 
the Prophet (PBUH) complaining about this. The Prophet (PBUH) said: 'If you enter into 
contract, you must say there shall be no fraud and I reserve the right for khiyar in three 
daysP.20 However, Imam Malik opines, it is permissible if there is no prescribed period for 
exercising khiyar al-Shart.21 It depends on the custom/'ur- circumstances and necessity of 
the transaction.22 According to al-Sahibayn-two good closed friends (Abu Yusuf and 
Muhammad al-Shaybani) and the Hanbali school, the period for khiyar is dependent on the 
agreement of the parties to the contract and it is not necessarily three days.23. 
Khiyar al-'Ayb 
Khiyar al-ilyb means a right to opt granted to the party of the contract who is entitled to 
own the subject-matter of the contract, either to proceed with the contract or to void it, if 
18 al-Zuhayli, 4: 250. 
l9 Al-Bada'i, 5: 173, Rad al-Mukhtar, 4: 19, al-Muhazzab, 1: 259 and al-Mughni, 2: 589, quoted from al-Zuhayli, 4: 
255. 
20 The hadith was reported by al-Hakim, al-Baihaqi, al-Bukhari, Muslim, Abu Dawu, al-Nasai, Malik in his al- 
Muwatta', from Ibn Umar, in Sub al-Salam, 2: 25 and Naylu al-Awtar, 5: 182, quoted from al-Zuhayli, 4: 256. See 
also Muhammad bin Ismail al-Amir al-Yamani al-Shanai'. Subul ul-Salam Sharah Bulugh al-Maram Min Jami' 
Adillah al-Ahkam (Bayrut: Dar al-Fikri, 1991). 3: 64, and Shaykh Sayyid Sabiq, Fiqh al-Sunnah (New Delhi: Millat 
Book Store, n.d.), 4: 189 and Imam Muhammad bin Ismail al-Yamani al-Sanai', ed. Muhammad Abd al-Kadir 'Ata', 
Subul ul-Salam Sharah Bulugh al-Maram Min Jam'IAdillatu al-Ahkam, vol. 3 (Bayrut: Dar al-Fikr. 1991), 64 & 65. 
Bidayah al-Mujtahid, 2: 207, al-Sharah al-Kabir Ma'a al-Dasuqi, 3: 91 & 95 and al-Qawanin al-Fiqhiyah, 273, 
uoted from al-Zuhayli, 5: 257. ' Ibid. 
23 Al-Mabsut, 13: 41, Fath al-Qadir, 5: 11 1, al-Bada', 5: 174, al-Mughni, 3: 585 and Ghayah al-Muntaha, 2: 20, 
quoted from al-Zuhayli, 4: 257. 
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he finds the subject-matter upon the delivery to be defective or is f l a ~ e d . ~ 4  The authorities 
for khiyar al-'ayb are the hadith of the Prophet (PBUH). The hadiths are as follows: 
1) 'Muslims are brothers, and it is not permissible for a Muslim to sell a thing 
containing defective element to his fellow brothers unless, he has explained it to 
his brothers'.25 
2) ' I t  is not permissible for someone to sell a thing except after he has explained 
about it, nor is it permissible for a person who knows such a state of condition of a 
thing, except he explains about it'.26 
3) Those who purchase a female goat on the belief that i t  has abundant milk, but 
subsequentlyfind this is the result of the seller intentionally not having squeezed 
the udder with the intention to attract customers for its purchase, he (the 
purchaser) has the right either to proceed with the purchase or to void it, in three 
days. Q7 
The defect in the subject matter of the contract may not be acceptable to the parties and 
thus because of the existence of the defect, he may not agree to proceed with the contract. 
Thus, both parties to the contract expect the opposite party to  the contract should 
reciprocally provide the subject matter being the consideration to the contract and that the 
subject must fully comply with the specifications, terms and conditions of the contract they 
entered into. Otherwise, the contract may not proceed. This legal policy is also to achieve 
justice and equity between the contractual parties. The existence of this khiyar al-'ayb 
provides an avenue to the parties of the contract to cancel the contract if found that there 
are  unacceptable defects in the subject matter contrary to the agreement and 
specifications. Achieving justice and preventing evil and bad deeds for example cheating 
and concealing information and providing defective subjects contrary to the intention and 
specifications of the contract are dishonest acts which Islam prohibits.29 The following are 
the Quranic verses prohibiting dishonesty in transactions: 
24 Muhammad bin 'Ali, al-Shawkani, Naylu al-Awtar (al-Qahirah: Matbaah al-Misriyah, 1357H). 5: 211. See also 
Muhammad Ma'surn Billah, 'Caveat Ernptor Versus Khiyar al-'Ayb." 209 & 217. 
25 Kasani, Badai', 5: 274. Reported by Ahmad. Ibn Majah, al-Dar al-Qutni, al-Hakim and al-Tabrani from 'Uqbah 
bin 'Arnir in al-Fath. See Majma' al-Zawa'id, 4: 80, Naylu al-Awtar, 5: 211, reported by al-Bukhari with other 
version, see Jarni al-Usul, 1: 320, quoted from al-Zuhayli, 4: 556. See also hadith reported by Ibn Majah from 
Uqbah bin 'Amir in Naylu al-Awtar, 5: 112 , quoted from al-Zuhayli, 4: 261. 
~xtracted from Ahmad, Ibn Majah, al-Hakim in al-Mustadrak, in Naylu al-Awtar, 5: 212, in the musnad of 
Ahmad Abu Ja'far al-Razi and Abu Siba', quoted from ibid. 
27 Muhammad Sharbini, al-Khatib, Mughni al-Muhtaj (al-Qahirah: Mustafa al-Halabi, 1933). 2: 51. 
28 Naylu al-Awtar, 5: 21 1 onward. It is also been reported by Muslim, Abu Daud, al-Tarmizi. Ibn Majah and Ahmad 
from Abu Hurayrah, in the report of Abu Daud. See Jami'al-Usul, 1: 419 onward, Majma' al-Zawa'id, 4: 78, and 
Naylu al-Awtar, 5: 112, quoted from al-Zuhayli, 4: 556. 
29 Muhammad Ma'sum Billah, "Cavet Emptor versus Khiyar al-'Ayb," 216. 
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1) "Do not eat up your property among yourselves for vanities, nor use it as bait for 
the judges, with intent that ye may eat up wrongfully and knowingly a little of 
(other) people's property" (al-Baqarah (2): verse 188); 
2) "0 ye who believe! Eat not up your property among yourselves in vanities: But let 
there be amongstyou trafpc and trade by mutual good-will: Nor kill (or destroy) 
yourselves: for verily Allah hath been to you Most Merciful!" (al-Nisa1(4): verse 
29); 
3) "Allah commands justice, the doing of good, and liberality to kith and kin, and He 
forbids all shameful deeds, and injustice and rebellion: He instructs you, that ye 
may receive admonition " (al-Nahl (16): verse 90); 
4) (He has enjoined on you) thatyou use full measures and a just balance. We charge 
every person only with as much responsibility as he can bear. (al-An'am (6): verse 
152); 
5) Woe to those who deal in fraud, who when they take their measure from others 
take itfully, and when they measure or weigh for them give less than what is due. 
(al-Mutaffifin (83): 1-3); and, 
6) (Shu'ayb said) "And 0 my people! Give just measure and weight, nor withhold from 
the people the things that are their due. Commit not evil in the hand with intent to 
do mischief: That which is left foryou by Allah is best foryou, ifyou are believers." 
(Hud (11.): 85-86). 
However according to the Hanafi school, if the defect is minor not major, the purchasers 
have no right to exercise khiyar i.e to void the contract and for the return of the goods and 
the moneys.30 In this situation, the purchasers may request for compensation.31 
Nonetheless, there are certain exceptions, whereby the purchaser may seek compensation, 
instead of nullifying the contract and request for the return of his money. These exceptions 
are: 
1) In a case whereby the defect happened while the goods were in the possession 
of the purchasers and he afterwards learns that there was another defect that 
existed while the goods were in the possession of the seller; 
2) In a situation whereby the good sold is cloth or something of similar nature, and 
the purchaser discovers a defect only after the cloth has been cut; and, 
30 See also the situation in salam transaction, whereby if the manufacturer fails to deliver the goods as ordered by the 
customer, the customer has a right to rescind the contract and request for the return of the money paid to the 
manufacturer. See Dr. Adnan Mahmud al-Asaf, Aqdu Bay' al-Salam Wa Tadbiqatuhu al-Muassarah, Darasah 
Muqaranah Fi al-Fiqh al-Islami wa al-Qanun al- Wadae ' (Amman Jordan: Juhainah Lil Nashar Wa al-Tawzi', n.d.), 
204. 
31 'Ali Khafif, Ahkam al-Muamalat, 365 quoted from Dr. Abdul Halim Muhammad, 128. 
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3) In a case whereby the good sold is flour or some other thing of similar nature 
and the purchaser discovers the defect after taking it into his possession.32 
In the opinion of the author, the above situations refer to the minor defects in the subject 
matter of the contract. If the defects are exorbitant to the extent that no benefit can be 
derived from the defective subject matter, such as in the case of abandoned housing units, 
the purchasers can nullify the contract and opt for khiyar. 
The effect of khiyar 'ayb is that even if the seller puts an exemption clause of no 
responsibility for any defect in the goods, while the defects were known to him or 
concealed by him purposely, the exemption clause in the situation has no effect and hence, 
the purchaser is not bound by the said exemption clause and has the right to option to 
reject the goods.33 
It is noteworthy that the doctrine of khiyar al-'ayb also gives the purchaser the right to seek 
compensation, in lieu of right to invoke option (khiyar) to void the contract, in case he 
discovers the defect of the goods after the contract. To ensure justice, Islamic law provides 
that in such circumstance, the purchaser who has already obtained the right to seek 
compensation shall not be entitled to a right of option as this would cause hardship and 
injustice to the seller.34 However, in the opinion of the author, compensation is claimable if 
the defect found in the subject is minor defect, not major or exorbitant defect. If the defect 
is exorbitant such as the case of abandoned housing units and where the subject matter 
(the abandoned unit) does not bring any reciprocal benefit to the purchasers, the 
purchasers shall have every right to opt for khiyar, i.e to nullify the contract and claim any 
damages from the defaulting vendor developer for the damage and losses that the 
purchasers suffered. 
Khiyar al- Wasf 
Khiyar al-wasf means an option given to the purchaser if the vendor fails to deliver the 
object as prescribed in the contract. This option can be exercised when the seller promises 
to sell an object of certain quality and that object turns out to be without such a quality on 
examination of the purchaser. The purchaser would have a choice either to nullify the 
contract and get back the full purchase price from the seller or accept the object sold for 
the whole price fixed.35 
It should be noted that, Khiyar al-Wasf emanates from istihsan due to necessity and not 
from the primary legal texts (Quran and Sunnah). The Shafiee' and Hanbali schools 
32 Charles Hamilton (trans.), The Hedaya, Vol I1 (India: Kitab Bhavan. 1985). p. 406 quoted from Muhammad 
Ma'sum Billah, 'Caveat Emptor Versus Khiyar al-'Ayb," 219. 
33 See Muhammad Ma'sum Billah, 'Caveat Emptor Versun Khiyar al-'Ayb," 220 & 221 and Imam Malik ibn Anas, 
Al-Muwatta of  h a m  Malik ibn Anas. TransIated by Aisha Abdurrahman Bewley (London: Kegan Paul 
International, 1989). 249. 
34 Ibid., 224, 225 & 226. 
35 al-Zuhayli, 4: 522-523. 
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consider this type of khiyar as khiyar a l - ' a ~ b . ~ ~  Further there is a Hadith of the prophet 
(PBUH) which says: 'It is unlawful for a Muslim to sell anything to his brother in which 
there is a defect which he does not show or  inform him about it' and a Hadith: 'He who 
cheats us is not from us1.37 
According to al-Zuhayli, in implementing khiyar al-wasf; currently it is appropriate for the 
purchaser to not only inspect the completed houses externally but also internally i.e he is 
entitled to carry out comprehensive examination of the subject-matter purchased, 
including hiring consultants to exercise the examination on his behalf.38 
Khiyar al-Ru'yah 
Khiyar al-Ru'yah means an option given to the purchaser to cancel the contract entered into 
on the sight of the subject matter. The exercise of sight over the subject matter of purchase 
in the contract will provide information and knowledge to the purchaser that the subject 
matter has satisfactorily complied with the required specifications of the contract39 For 
instance, in abandoned housing project, on the date of the required delivery of vacant 
possession either on the 24th month or 36th months of the signing of the said agreements, if 
the project is not duly completed, the purchaser on sight of the project and his house, may 
invoke khiyar al-ru'yah in order to cancel the said agreements. Further, even though the 
project is completed but the project and the houses built in the project seem not having 
been constructed in accordance with the laws (the Street, Drainage and Building Act 1974 
(SDBA), the Uniform Building By-Law 1984 (UBBL) and the specifications under the said 
agreements) and the degree of non-completion and the defective works are exorbitant 
@harar al-fahish), for instances CCC or CF has not been obtained, no proper sewerage, 
electrical and water facilities being done or the project and houses are not befitting for 
occupation thereat, the purchasers may rely on khiyar al-ru'yah to cancel the said 
agreements. 
The authorities for khiyar al-rulyah are as follows: 
1) Prophet Muhammad (PBUH) said: 'He who buys something which has not seen has 
the option, upon seeing it, either to accept or to refuse it"40; 
2) I t  is reported that Uthman al-Affan sold a piece of land in the city of Basra to 
Talha ibn 'Abd Allah. Neither of them had seen that land. Somebody said to 
Uthman that he had a raw deal, so he said: "I have not seen". They appointed 
3"bid., 523. 
37 Muslim bin Al-Hijaj Al-Qushayri. Sahih Muslim, Part 1, ed. Muhammad Fu'ad 'Abd al-Baqa' (Bayrut: Dar al- 
'Ihya'i al-Thurath, Al-Arabi, n.d.), 99. See also a hadith reported by 'Ada' bin Khalid, in al-Imam Abu 'Abdullah 
Muhammad bin Ismail bin Ibrahim bin al-Mughirah bin Bardazabah, Sahih al-Bukhari, (Bayrut: Dar al-Kutub al- 
'Ilmiyah, 2002). 2: l l. 
38 al-Zuhayli, 4: 604. 
39 Abu Zahrah, al-Milkiyyah wa Nazariyyah al-Aqda Shariah al-Islarniyyah, 430, quoted from Prof. Dr. Ala' Eddin 
Kharofa. Transactions in Islamic Law (Kuala Lumpur: A.S. Noordeen, 1997), 110. 
40 Al-Kamal ibn Human, Fath al-Qadir, Vol. 5, 531, quoted from ibid, 11 1. 
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Jubair ibn Mut'am to judge the case, and he uubair) gave Talha the option (khiyar 
al-ruyah). This incident took place in the presence of a group of companions of 
the Prophet (PBUH) and none of them rejected the judgment.41 
The sight over the subject matter can be done by the purchaser himself or by a trustworthy 
persons or building experts.42 It is submitted that, relying on this authority, the purchaser 
in housing projects may exercise khiyar al-ru'yah either by himself and that he may hire 
professional building consultants such as building engineers to conduct inspection and 
examination over the housing unit he purchased to ensure that all requirements of the 
building and the project are done in accordance with the laws and best building and 
construction practices. 
Notwithstanding the above, the right to invoke khiyar al-ru'yah is lost if the following 
events occur: 
1) He (the purchaser) disposes of the subject in a way which gives right to others 
in it. The option would lost if the purchaser entitled to view sells, endows, 
grants, lets or mortgages the subject of the contract; 
2 )  He (the purchaser) has viewed the subject before the contract is concluded in a 
way which gives ample knowledge about the subject but on the delivery of the 
subject by the seller, he (the purchasers) does not immediately and reasonably 
cancel it; and, 
3) He (the purchaser) has viewed part of the subject which is representative of the 
whole subject which by this partial viewing, the information about the subject is 
complete, yet he (the purchaser) does not immediately and reasonably cancel 
the contract.43 
Whether The Said Agreements Contain Terms of Khiyar? 
There is no term for a right of khiyar (a right to nullify the said agreements and request for 
the return of the money paid and costs (indemnity and restitution)), especially khiyar al- 
'ayb, in the said agreements. 
Similarly, there is no term and condition in the said agreements allowing purchasers to 
exercise inspection and examination of the completed units to ascertain its fitness and 
compliance with the terms and conditions of the sale and purchase agreement and the 
law," before the taking of vacant possession of the purported housing units. 
41 Ibid., 111. 
42 Ibid., 113 & 114. 
43 Ibid., 116-1 18. 
44 Muhammad Ma'sum Billah, 'Caveat Emptor versus Khiyar al-'Ayb," 216. 
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Be that as it may, there are terms and conditions in the said agreements, in regard to the 
undertaking and covenant by the vendor developer to rectify any defective work, pay 
corresponding reduction in the purchase price or damages, and to pay late delivery 
damages. These obligations are provided in: 
1) Clause 1 3  for Schedules G, H, I and J in respect of 'materials and workmanship to 
conform to description'; 
2) Clause 22 (Schedule G), clause 25 (Schedule H), clause 22 (Schedule I) and 
clause 25 in respect of 'Time for delivery of vacant possession'; and, 
3) Clause 25 (Schedule G), clause 29 (Schedule H), clause 25 (Schedule I) and 
clause 29 (Schedule 1) in respect of 'Defect liability period'. 
Thus, to a certain degree, it is submitted that, with the above terms, the said agreements 
have generally complied with Islamic Law,45 to the effect of protecting the rights of 
purchasers, despite the absence of khiyar. 
Notwithstanding the above, the right of khiyar is guaranteed under Islamic Law given to the 
contracting parties. This is based on a Hadith of the Prophet (PBUH), reported by Habban 
bin Munqidh and for avoiding possible commission of gharar.46 Thus, in this respect, it is 
opined that the said agreements have not complied with the requirement of the Hadith, for 
there is an absence of the term of khiyar, especially in the event the project undertaken is 
abandoned and on the occurrence of other exorbitant riskslfraud (gharar al-fahish) to the 
housing units purchased by the buyers. This is in line with the Hadith of the Prophet 
(PBUH) -- 'Those who act not in accordance with our requirement, the act  is rejected and 
those who invent a new thing into our religion, he too is rejecteg47. 
I t  may be argued that, it is allowed not to provide terms for a right of khiyar in the sale and 
purchase agreement, so long as there is no possibility for the commission of gharar, thus 
warranting the legality of the said agreements, according to Islamic Law. In abandoned 
housing projects and other consequential exorbitant losses, emanating from housing 
abandonment or otherwise, suffered by purchasers in housing transactions there is actual 
occurrence of gharar and the gharar is exorbitant (gharar al-fahish), resulting in the said 
agreements being void on part of the government and the vendor developer, as there is no 
provision for protection against the occurrence of abandonment and the ensuing 
grievances. In addition, even if there were terms of khiyar incorporated into the said 
agreements, despite the existence of a compensatory clause for any defective work 
becoming apparent within 18 months or  24 months, as the case may be, of the delivery of 
45 Ibid., 219. 
46 'Ala' al-Din Abu Bakar bin Mas'ud al-Kasani, Bada i",wa al-Sana 'i' (al-Qahirah: Matba'at al-Jamaliyyah, 
1328H), 5: 174. Kamal al-Din Ibn Human, Fath al-Qadir (al-Qahirah: Matba'at Mustafa Muhammad, 1356H), 5: 
372. See also Saiful Azhar Rosly, Mahrnood Sanusi & Norhashimah Mohd Yasin, 'The Role of Khiyar al-'Ayb in 
Al-Bay' Bitharnan Ajil Financing," International Journal ofIslamic Financial Services vol. 3, no. 3, on the issue of 
no expressed right for exercising W1iyar contained in the Al-Bay ' Bithaman al-Ajil Financing (BBA) documentations 
in the mode of financing offered by the Islamic Banks in Malaysia. 
47 'Ali Khafif. Ahkam al-Mua 'malat al-Sharijyah (Misr: Dar al-Fikr al-Arabi, n.d), 392. 
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the vacant possession, these rights are of no use on the ground that the purchasers might 
not be able to get back the purchase monies paid or the developers fail to carry out the 
necessary rehabilitation as they have no monetary provision and might have run away 
escaping from further liability. 
Further it is opined, liquidated damages and repairing of the completed building are only 
applicable if there is only immaterial/minor risk or fraud or defect @harar al-yasir), not 
warranting the invocation of the right to exercise khiyar and that the purchasers agree to 
proceed with the contract, such as the failure of the vendor developer to complete the 
house on time as promised i.e delay in delivering the vacant possession on the date as 
promised or certain minor defective substandard works due to poor workmanships 
undertaken by the developers.48 
As submitted by the author earlier on, there are certain quarters arguing that the absence 
of khiyar will not vitiate the legality of the said agreements on the ground of maslahah al- 
mursalah, istihsan and 'ur- even though pursuant to the primary legal texts (Quran and 
Sunnah), the said agreements are considered to be void. The author would like to 
emphasize that the applications of maslahah al-mursalah, istihsan and 'urf are only 
applicable when there is hardship (darurah) to the people and the applications are only ad- 
hoc and temporary, not permanent. To allow these modes (maslahah al-mursalah, istihsan 
and 'ur -  of Islamic jurisprudence is to undo the full application and enforcement of the 
primary legal texts on khiyar and this may warrant the failure to comply fully with the 
requirements of the primary legal texts (Quran and Sunnah) and cause lackadaisical 
attitude among the people to comply, seriously, the originaI shariah legal requirements. 
This wilI not be the intention of the Shariah. 
The author does not see any hardship if various khiyar were to be incorporated into the 
said agreements. On the other hand, this term (khiyar) will augment and beautify the said 
agreements and will achieve social justice and equity (including preserving the rights of the 
public purchasers against any housing catastrophes such as abandoned housing projects, 
its consequential losses, serious poor workmanship and other exorbitant risks and defects 
in housing buildings and other housing woes). In the wider sense adequate terms capable 
of protecting the rights of consumer purchasers, will increase the public confidence in the 
legal system, housing law, housing industry in Malaysia and the machinery of the 
Government. Further, the vendor developer on the other hand will become more 
responsible by the existence of khiyar terms in the said agreements (for example, to be 
careful not to abandon the projects and comply fully with the terms and conditions in the 
said a g r e e r n e ~ ~ t s ) . ~ ~  This suggestion also complies with the mode of sadd al-zara'iS0 in 
48 Muhammad al-Bashir Muhammad Al-Arnin, "Istisna' and Its Application in Islamic Banking," Arab Law 
Quarterlyvol. 16, (2001): 29,31 & 33. 
49 Even in the United Kingdom, there is an option in the sale and purchase agreement providing right to purchasers 
to rescind the agreement if the vendor developer cannot complete the house. This is pursuant to clauses 7.5.1, 7.5.2 
and 7.5.3 of the United Kingdom ('UK') Standard Conditions of Sales (Fifth Edition) (National Conditions of Sale 
25" Edition, Law Society's Conditions of Sale 201 1) if the seller (vendor developer) fails to complete in accordance 
with a notice to complete (i.e abandons the construction of the house), the buyer may rescind the housing contract. 
the buyer entitles to return of deposit with accrued interest and that the buyer retains his other rights and remedies 
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Islamic jurisprudence to prevent the occurrences of gharar (risk), ghabn (fraud) and other 
losses to purchasers. 
It is opined the following should be considered for amending the said agreements in order 
to be in line with the requirements of lslamic Law, insofar as the right of khiyar is 
concerned: 
1) A right of khiyar arises when the project falls under the definition of abandoned 
housing unit. It is opined, when housing project is abandoned, exorbitant defect 
orgharar alfahish occurs. Right of khiyar should be given to the purchasers (i.e 
get back all the moneys paid51 and compensation for losses suffered- 
restitution and indemnity);52 
2) However, the right of khiyar does not arise if the delivery of the houses is 
delayed and it does not fall under the definition of abandoned housing unit or 
the losses and damage to the purchasers are insignificant, being onlygharar al- 
yasir. In this respect, the purchasers are only entitled to late delivery damages 
(as statutory or equitable compensation). This is because the delay to deliver 
the houses is only a lightlslight defect (al-yasir);53 
3) Abandoned housing unit is an exorbitant defect, thus, purchasers of abandoned 
housing projects have two (2) choices: a) right of khiyar (cancellation of the 
contract, entitle to refund of all the moneys paid and compensation from the 
developer for the losses or injuries suffered); or, b) proceed with the contract, 
provided the housing development insurance, which is imposed on all housing 
developers can be used to finance the cost of rehabilitation of the abandoned 
units until their duly completion;54 
4) In the case of defective workmanship or defect houses in the houses occupied by 
purchasers found and discovered during the defect liability period, if the 
against the defaulting seller (vendor developer). See "The Standard Conditions Of Sale (Fifth Edition) (NATIONAL 
CONDITIONS OF SALE 25th EDITION, LAW SOCIETY'S CONDITIONS OF SALE 2011)." 
htt~:llwww.bradlevs-estate-anents.co.uWima~es/swwAuctions/conditionsofsale.vdf (Accessed May 17. 2011). In 
Malaysia, the court allows the aggrieved purchaser in abandoned housing project to get back all payments made and 
entitles to damages and compensations from the defaulting abandoned housing project developer. See Diong Tieow 
Hong & Anor v Arnalan Tepat Sdn Bhd [ZOO81 3 MLJ 41 1 (High Court at Kuala Lumpur), whereby in this case the 
aggrieved purchasers to an abandoned housing project is entitled to a recession of the sale and purchase agreement 
with the defaulting abandoned developer as the developer had abandoned the project. Secondly, the purchasers also 
are entitled to get late delivery damages calculated from the promised date of delivery of vacant possession until the 
date of the recession of the agreement. The purchasers also succeeded in obtaining the return of all payment they 
made to the developer. 
50 Sadd al-Zara i. 'implies bloking the means to an expected end that is likely to materialize if the means towards it 
is not obstructed. Blocking the means must necessarily be understood to imply blocking the means to evil...'. See 
Mohammad Hashim Karnili, Principles of Islamic Jurisprudence, 395. 
51 Dr. Adnan Mahmud al-Asaf, 202 & 204. 
52 Professor Dr. Ala' Eddin Kharofa.132 & 133. 
53 Ibid. To know whether the defect is light (al-yasir), this depends on customs (urf) or conventions of the people of 
the trade. This is quoted from al-Hedayah, Sharh Bedayat al-Mobtadi in Professor Dr. Ala' Eddin Kharofa,l32. 
Secondly to determine whether the defect is light or otherwise, opinion of the experts may be sought. See Professor 
Dr. Ala' Eddin Kharofa,l33 & 138. 
54 Ibid.. 132, 133 & 135. 
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defective workmanship or defective house is fahish (exorbitant), the purchasers 
also have two (2) choices: a) can claim khiyar; or, b) proceed with the contract 
provided the developer uses housing development insurance to repair the 
exorbitant defect - defective workmanship or defective house (al-fahish).55 
In the author's view, in consequence of the possibility of invocation of the right of khiyar by 
the aggrieved purchasers above, the vendor developers may guard themselves against the 
losses caused by the cancellation of the contract with the insurance coverage that they 
might have held. Likewise, if the purchaser holds insurance against any defective works 
and losses emanating from the housing transaction, the insurance can cover the losses that 
he suffers. Possession of insurance is allowed under Islamic law provided this is done 
based on mutual trade and commerce and be free from unlawful transaction such as riba, 
corruption, maysir, gharar and from unlawful substances for example wine, blood etc.56 
Case law 
There is a case law relating to the abandoned housing project. In this case, the court 
allowed the application of the aggrieved purchaser to nullify the agreement entered into 
with the vendor developer when the project carried out by the vendor developer was 
abandoned. This case is Diong Tieow Hong & Anor v Amalan Tepat Sdn Bhd [2008] 3 MLJ 
411 (High Court at  Kuala Lumpur).57 In this case, the court held that, the aggrieved 
purchasers to an abandoned housing project is entitled to a recession of the sale and 
purchase agreement with the defaulting abandoned developer as the developer had 
abandoned the project. Secondly, the purchasers also are entitled to get late delivery 
damages calculated from the promised date of delivery of vacant possession until the date 
of the recession of the agreement. The purchasers also succeeded in obtaining the return of 
all payment they made to the developer. However, the purchaser in abandoned housing 
project must serve notice of termination on the defaulting abandoned developer and the 
land proprietor in a joint venture housing project to entitle him to compensation even 
though the blame and fault were well proven fell on the vendor's shoulder. This is 
illustrated in Zulkepli bin Mohamad Zain & Ors v BCM Development Sdn. Bhd. [2010] MLJU 
55 Tbid., 132, 133, 135 & 138. 
Muhammad Ma'sum Billah,"Caveat Emptor versus Khiyar al-'Ayb," 221. 
57 In this case, the plaintiffs entered into a sale and purchase agreement (SPA) with the defendant (developer) for the 
purchase of a condominium at the price of RM 287,900.00. The SPA was as per the prescribed Schedule H of the 
Housing Developers (Control and Licensing) Regulations 1989 (Schedule H). Pursuant to clauses 22 and 24 of the 
SPA, the defendant should deliver vacant possession of the property, complete with common facilities on or before 
14 October 1998. Unfortunately, the defendant failed to do so and the project had been abandoned. The plaintiffs 
had paid a total sum of RM 57,000.00 towards the purchase price. The plaintiffs. vide letter dated 8 March 2004, 
demanded the construction of the property be completed and that vacant possession be handed over on or before 8 
May, 2004, failing which the SPA shall be deemed terminated. Again, the defendant failed to do so. The plaintiffs 
then initiated a claim against the defendant, for, inter alia, declarations to the effect that the defendant had breached 
the terms of the SPA and that the plaintiffs had duly terminated the same, the refund of RM 57.900.00 and liquidated 
ascertained damages (LAD). This project was an abandoned housing project fall under the jurisdiction and power of 
the MHLG and subject to the provisions of Act 118. See also Zulkepli bin Mohamad Zain & Ors v BCM 
Development Sdn. Bhd. [20 101 MLJU 1165. 
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1165 (High Court of Malaya at Johor B a h r ~ ) . ~ ~  In this case, a purchaser to an abandoned 
housing project failed to serve notice of termination of the agreement on the developer and 
the proprietor of the land (if there was a joint venture). The court held that, if any of these 
parties (the developer and the proprietor) is not served with the notice of termination, the 
purported termination will not be recognized under the law. This is because serving of 
notice on one party alone renders the notice defective and incompetent pursuant to 
sections 6(a), 67 and 77 of the Contracts Act 1960. Following this failure, the purchaser is 
not entitled to any compensation and damages from the defaulting abandoned housing 
developer, even though the developer had breached the terms and conditions of the 
agreements, by abandoning the project. 
Thus, bearing on the above case law, it is a high time and appropriate for the government to 
incorporate right of khiyar into the said agreements, in case the project undertaken by the 
vendor is abandoned. This is to protect the inherent right of the purchasers in abandoned 
housing and the purchaser would not to be burdened with the technical legal requirement 
as seen in Zulkepli bin Mohamad Zain. 
RECENT DEVELOPMENT ON MEASURES TO DEAL WITH ABANDONED HOUSING 
PROJECTS 
Recently the Malaysian government has announced certain measures to deal with the 
problems of abandoned housing projects. This includes the proposed amendments to Act 
118. The proposed amendment is this--any housing developers who have abandoned their 
abandoned housing projects will be subject to a criminal penalty. This will come into effect 
with the enforcement of the new amendment to Act 118 that all licensed housing 
developers who failed to complete a housing project or have caused the abandonment of 
the project shall be deemed to have committed a criminal offence. Upon conviction, such a 
developer is liable to a fine of not less than RM250,000.00 and not more than 
RM500,000.00 or to be jailed up to three years, or both. This is provided under a new 
section in Clause 9 of the Housing Development (Control and Licensing) (Amendment) Bill 
2011. Apart from that, Clause 5 of the bill, which is aimed a t  replacing Section 8A of Act 
118, will also give the buyer the rights to terminate the sale and purchase agreement if the 
developer refused to continue implementing the project after six months from the date of 
the agreement Furthermore Clause 3 of the Bill, which is aimed a t  amending Section 6 of 
Act 118, states that the deposit to obtain housing development licence to be increased from 
RM200,OOO to three per cent of the estimated cost of the project This is to ensure that only 
developers who have sufficient financial ability will be allowed to implement housing 
j8 In this case, there was a joint venture housing development project between a proprietor to a piece of land and a 
housing developer (the defendant). The plaintiffs are purchasers in the housing development project. Later, the 
defendant abandoned the project. The proprietor had to appoint another new developer to cany on the remaining 
balance of the uncompleted housing units. The plaintiff purchasers sued the defendant for an order of termination of 
the sale and purchase agreements, refund of all payment made to the defendant and damages for breach of the 
agreements. The court found that the defendant was the one who should have been blamed for the abandonment of 
the project and they was liable to the plaintiffs. Nonetheless, the court dismissed the application of the plaintiffs as 
the plaintiffs failed to serve notice of termination on the land proprietor, even though the defendant developer had 
received the said notice. 
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projects. Clause 8 of the Bill, which is aimed at amending section 16AD of Act 118 to 
increase the minimum penalty of RM10,000.00 for non-compliance of tribunal award to a 
maximum of RM50,000.00. On the other hand, clause 6 is aimed at amending sub-section 
16N (1) of Act 118 to give more power for the tribunal to hear claims on a sale and 
purchase agreement involving unlicensed housing developer. The proposed clause 10, 
however, aimed at amending section 24 of Act 118 to increase the maximum fines for any 
violations of the law to RM50,000.00 from RM20,OOO p r e v i o ~ s l y . ~ ~  
The author commends the above move by the government. However, the above approach 
in making the abandoned housing developers criminals only serve as a penal measures and 
not preventive. The best method to arrest the occurrences of abandoned housing projects 
in Malaysia is by way of introducing the full build then sell concept of housing delivery. The 
above penal provisions may not be effectual if the enforcement and implementation of the 
law is weak due to insufficient professional staff, inadequate administrative logistics, 
insufficient legal and technical knowledge of the staff and inefficient administration of the 
housing regulatory bodies. Thus, the problems of abandoned housing projects still cannot 
be totally eliminated. 
In another new development involving abandoned housing projects are the initiatives 
adopted by PEMUDAH60. According to PEMUDAH, in order to deal with the problems of 
abandoned housing project, government should adopt Build-Then-Sell Concept (BTS) in the 
59 The Edge Property.com Every Thing Property, "Abandonment of housing projects to be deemed as criminal 
offence," http://www.theedgepropertv.com~news-a-views/8844-abandoment-of-housing-pro~ects-to-be-deemed-as- 
criminal-offence.htm1 (accessed November 30. 2011); My Sinchew.com, "Abandonment of housing projects to be 
criminal offence," htt~://www.m~inchew.com~nodd66542 (accessed November 30. 2011); Chang Kim Loong, 
Honorary Secretary-General. National House Buyers Association, Kuala Lumpur, "Abandoned Houses: Bravo to the 
housing ministry," Letters to Editor. New Straits Times. 18 November 2011, http://www.nst.com.m?I/opinion/letters- 
to-the-editor/abandoned-houses-bravo-to-the-housing-ministr-1.7463 (accessed November 30, 201 1). 
60 'Pasukan Petugas Khas Pemudahcara perniagaanG or The special Task Force To Facilitate Business) or its short- 
form known as PEMUDAH. It consists of Secretary General of the relevant ministries, government agencies and 
representatives from the private sectors and the employees. It is headed by Yang Berbahagia Tan Sri Mohd. Sidek 
Haji Hassan, Chief Secretary to the Government of Malaysia and having its co-chair Yang Berbahagia Tan Sri 
Datuk Yong Poh Kon, President of the Federation of Malaysian Manufacturers (FMM). It has completed five years 
of work in February 7, 2012. The Special Task Force to Facilitate Business (PEMUDAH) was formed by former 
Prime Minister, Yang Amat Berbahagia Tun Abdullah Ahmad Badawi on 7 February 2007, out of an obvious need 
for closer collaboration between the public and private sector to enhance the public service delivery and improve 
Malaysia's business environment. No longer confined to the public service, the task force has expanded its work 
scope to include tackling private sector inefficiencies. PEMUDAH also leads the effort in improving Malaysia's 
ranking in the annual World Bank Doing Business Report. As a result of all these efforts, Malaysia's ranking 
improved from 23rd to 18th for the Doing Business 2012 Report. Two working groups under PEMUDAH were set 
up to look into the efficiency of the public service delivery system and businesses that Government policy has an 
impact on. PEMUDAH strongly believes that reforms can be implemented successfully if the relevant stakeholders 
are engaged to provide the necessary input. Toward this end, many ministries have adopted an open policy and have 
encouraged feedback from the private or public sector. Issues discussed at PEMUDAH meetings are in the presence 
of the relevant ministries and agencies with the authority to make decisions to resolve these issues. PEMUDAH 
strongly feels that both the public sector and private sector machinery must run efficiently and in tandem if Malaysia 
is to remain an attractive business hub. See PEMUDAH Annual Report 2011. "About PEMUDAH," 
http://www.pemudah.eov.mv/c/document - librarv/get file?uuid=f3a4588b-3300-46d9-8ec8- 
le58221129b4&groupId=l0124. (accessed on May 3,2012). 
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Malaysian housing industry.61 Nonetheless BTS has not been defined by PEMUDAH. 
However, the question is whether this BTS is a "full build then sell" or a "quasi build then 
sell" concept? If it is a "full build then sell", i.e the developer is required to duly complete 
the construction of the houses and only upon the receipt of CF or CCC, will the developer 
sell the houses, then this proposed BTS is the most appropriate measures to deal with the 
problems of abandoned housing projects. This method will totally eliminate the problems 
of abandoned housing projects. On the other hand, if BTS means a "quasi build then sell", or 
a "10-90 concept", i.e the purchaser only needs to pay 10% of the purchase price on the 
signing of the sale and purchase agreement and the 90% purchase price will only be paid to 
the developer on the duly completion of the houses, the author is still doubtful and 
skeptical as to whether this concept can eliminate the occurrences of abandoned housing 
projects altogether? This is because there is no guarantee that during the course of 
development using this concept (quasi build then sell or 10-90 concept), the developer will 
not abandon the project. 
PEMUDAH also proposed Home Completion lnsurance or Guarantee Scheme to face the 
problems of abandoned housing projects.62 In the opinion of the author this is a very good 
suggestion as this means can settle the problem of insufficiency of fund on part of the 
defaulting developer and facilitate the rehabilitation by white knights. Nonetheless the 
details of this proposal is yet to be worked out. It is hopeful that this proposal and its 
details can be workable and sufficient to deal with the problems of abandoned housing 
projects satisfactorily. 
PEMUDAH in their final proposal also proposed that the schedule of payment for the 
respective agreements (Schedules G, H, I and J) should be amended. The proposal also aims 
to ensure that the title and the vacant possession can be made simultaneously.63 
Other initiatives as proposed by PEMUDAH in order to curb the occurrences of abandoned 
housing projects are as f0llows:6~ 
1) Proposed the government to apply Build-Then-Sell (BTS) Concept by licensed 
developers which to be fully implemented by 2015 with the house buyer shariah 
compliance financing scheme; and 
2) Proposed to the government that certain amendment to the of Housing 
Development (Control and Licensing) Act 1966 (Act 118) be made which 
included: 
Increase in deposit from RM200,OOO to three per cent of total estimated 
physical development cost which also includes professional fees for the 
Housing Development Account (HDA); 
61 Ibid. 
" Ibid. 
63 Ibid. 
" Ibid. 
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House buyers having the option to cancel their Sale and Purchase 
Agreement (SPA] in the event that the project does not take place within six 
months of the agreement being signed; 
Extending the House Buyers' Claims Tribunal (TTPR] scope to  enable house 
buyers to claim damages from unlicensed housing projects; 
lmposing a maximum penalty of RM50,OOO from RM20,OOO for any offence 
made by developers to  any provision under the Act 118; 
Prosecute developers responsible for abandoned housing projects; and 
Definition of "Housing Developer" has been expanded to  include Liquidators 
where their role is to revive abandoned projects should the developer 
companies go for liquidation. 
The government is also planning to  conduct a study to  unravel the problems faced by the 
aggrieved purchasers who are victims in abandoned housing projects. According to the 
Housing and Local Government Minister, Datuk Seri Chor Chee Heung "A special committee 
will be formed to  look into this issue and to find ways to  assist them." At present, he said, 
buyers who took housing loans from the government would have their loans cancelled if 
they became victims of abandoned projects. "They will be considered for another housing 
loan, o r  have their four per cent interest rate deferred," he added.65 
Further the Minister said, MHLG has taken several initiatives to  assist victims of abandoned 
housing projects. He said the initiatives included providing a verification letter to  funding 
institutions that the projects have been abandoned and assist buyers to discuss how their 
loans could be resumed after rehabilitation works started. "Such loans would be subjected 
to the funding institution's valuation and based on the merits of each case but if the buyer 
is not assisted, a complaint can be lodged with the ministry which would be referred to 
Bank Negara Malaysia (BNM]", the Minister explained. Chor said MHLG has also proposed 
for a working paper to be presented to  the National Economic Council in order for BNM to 
recommend ways to assist the victims of such projects if the funding institutions fail to give 
them due consideration. He added that the government and related parties in the industry 
were discussing holistic ways to best implement the build and sell system.66 
New Straits Times. 'Panel to help abandoned projects' victims," htt~://www.nst.com.my/natiod~enerduanel-to- 
he1~-abandoned-proiects-victims-1.67610 (accessed May 3, 2012). 
66 ~ e n a n ~ l ~ r o ~ e r t ~ - ~ e n a n ~  Prop rty, House for Sale and Rent Blogspot, "Initiatives to assist victims of abandoned 
housing projects," httu://uenan~~roperh/.b1og~p0t,~od2012/04/initiatives-to-a~~i~t-vi~tim~-of.htd; 'Initiatives To
Assist Victims Of Abandoned Housing Projects." Yahoo News Malaysia, httu://m~.news.~hoo.codinitiatives- 
a s s i s t - v i c t i m s - a b a n d o n e d - h o u s i n e - p r o i e c t ;  The Star, 'Initiatives to assist victims of abandoned 
housing projects," httu://thestar.com.mv/news/storv.asu?fi1e=/2012/4/24/natiod2012042419 1  51 &sec=nation (all 
accessed May 3.2012). 
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It is submitted that the proposal that the house buyer be given a right to cancel their sale 
and purchase agreement (SPA] if his housing project does not take place within 6 months 
of the agreement being signed if a good move and serve as a khiyar right to them. However, 
the requirement that this proposal is restricted to a period within 6 months of the 
agreement being signed is quite inappropriate. There are many housing projects which 
have become abandoned after 6 months of the signing of the sale and purchase agreement. 
In this situation (after 6 month of the signing the sale and purchase agreement], the 
purchaser has no right to cancel the agreement. Thus, this is unfair to the purchasers. 
Secondly, none in the above proposals and initiatives mentioning about the need to amend 
the said agreements in order to render them becoming shariah compliant products, 
particularly involving the issue of khiyar and proposal for its incorporation into the said 
agreements and thus can provide better protection to purchasers in abandoned housing 
projects. Thus, this paper is timely and the author hopes that this writing will further 
enhance and enrich the existing government and PEMUDAH's proposed measures and 
initiatives to tackle the problems of abandoned housing projects and its consequences in 
particular on the importance of improving the said agreements, including incorporating 
term of khiyar. 
RECOMMENDATIONS A N D  CONCLUSION 
To give better protection to the purchasers, the said agreements should incorporate khiyar 
terms (option] and damages (liquidated and un-liquidated] due to the abandonment of the 
housing unit and on the occurrences of exorbitant defective works. The khiyar is a 
composite of khiyar al-syart, khiyar al-ayb, khiyar al-rukyah and khiyar al-wast This khiyar 
(option] can specifically be invoked on the occurrences of these events i.e when the 
housing units purchased are abandoned, i.e falls under the definition of "abandoned 
housing unit" as defined by the Act 118. and the defective works are exorbitant In respect 
of other minor defective works, the right of khiyar, it is proposed, would not be given. This 
is because these minor defective or substandard works done by the vendor developer and 
the losses of the purchasers should be covered and remedied by the housing developer's 
housing development insurance coverage. For this matter to be applicable, Act 118 should 
be amended by imposing on the applicant housing developers to possess housing 
development insurance before housing developer's licence can be granted to them. 
The author proposes the statutory definition of "abandoned housing project" be 
incorporated into Act 118. It is suggested that the following statutory definitions of 
"abandoned housing unit" to be inserted into section 3 of Act 118 are as follows: 
Addition to section 3, o f  Act 11 8: 
'Abandoned Housing Unit' means any housing development unit where the 
developer fails to complete it within one year after the request notice to 
complete has been served by the Controller to the said developer or in respect of 
the incapable developer, after the expiry of the period within which a developer 
shall have to complete the construction of the unit either in 24 or 36 months, as 
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